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Scholar: U.S. Constitution created world's
first continental democracy

B uffered by ocean from the Old World, English colonists in
North America created a first-of-its-kind democracy, a constitutional scholar told his Michigan Law audience last winter. But
the "3000 -mile moat" known as the Atlantic Ocean that provided
protective isolation for the United States' first 200 years no
longer is adequate defense against international threats, he
warned.
The new U.S. Constitution that won approval in 1787
created "a genuine continental democracy," Yale Law School
Professor Akhil Reed Amar explained to a packed classroom of
students who had flocked to hear him late on a Friday afternoon .
"Nothing like this had ever existed on the planet before.
Maryland was as independent of Massachusetts in 1760 as India
is from Ireland. The Articles of Confederation created [only] a
treaty, or alliance. Think 'United Nations' today."
And the Preamble, little studied today and rarely mentioned
in court decisions, is an integral part of the Constitution that
establishes "We the people" as the primary holders of power,
Amar said. He postulated an inverted pyramid of power, with
"the people" at the widest part, and Congress, the executive
branch, and finally the judicial branch in descending order, the
same order in which they appear in Articles I, II, and III of the
Constitution.
Introduced as "a public intellectual in the best sense" by his
former student Stephen Croley, Michigan Law's associate dean
for academic affairs, Amar visited the Law School in conjunction with publication of his newest book, America's Constitution :A
Biography (Random House, 2005 ).
Originally, the oceans protected the new and weak infant
United States, according to Amar, "but that idea doesn't work
today.... The idea that we can be a world unto ourselves will
not work for the next 200 years, with threats like Asian Au and
international terrorism ."
The original Constitution has been changed through amendments "pushed by liberal reformers of their day," he added.
Where, he was asked, will the ideas for the next 200 years
come from?
"You," he replied.

Through workers' eyes:
immigration
and social justice
J ose L. Oliva tells an enlightening story
of how the Chicago-based Interfaith
Workers Rights Center that he directs
came to be. Back in 2002, he and a few
others published a workers' manual that
for the first time drew together between
two covers the bewildering array of
employment, health, safety, and other
regulations that control and protect
workers' lives.
Previously, explained the Guatamalanborn Oliva, workers who tried to
determine what their rights were and
how to exercise them were shunted
among government offices like dust in
the wind. Each office worked only in its
own specialty, and seldom, if ever, did a
worker find someone who knew anything
about what different departments and
their offices did. For immigrant workers,
documented or not, the runaround was
even more disquieting.
"Within 24 hours [of the appearance of their workers' rights manual]
we were getting a flood of telephone
calls regarding this," reported Oliva,
who also is coordinator of the Interfaith
Workers Justice National Workers'
Centers Network. "We realized that this
was bigger than what the law alone can
address."
For example, he said, there's no law
that requires health coverage for workers.
And unions, like other organizations,
have to husband their resources, so what
union would want to invest in organizing
a restaurant of 20 employees?
Today, the Interfaith Workers Rights
Center tackles these and other issues on
behalf of workers, using tools ranging
from telephone calls, conferences, and
negotiation, to nudging government
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agencies to act, filing legal charges, and
entering litigation.
Oliva was one of four panelists who
opened the conference "Organizing
Migrant and Immigrant Workers" at the
Law School with the panel discussion
"Globalization, Immigrant Rights and
the Law: Stories from the Front Lines."
Others on the panel included Fordham
Law School Professor Jennifer Gordon;
Benjamin Davis, the AFL-CIO Solidarity
Center's Mexico-based field representative; and University ofTennessee College
of Law Professor Fran Ansley.
Conference participants gathered for a
reception at the Lawyers Club following
this opening afternoon panel, then
shifted to the School of Social Work's
Education Conference Center for the
second, concluding day of the program.
The multiple locations reflected the
widespread sponsorship of the conference, whose organization was led by the
Law School student group Labor Law
Roundtable and the University's student
group Migrant and Immigrants Rights
Awareness. The conference was the first
of three annual programs designed to

address immigration and social justice.
In addition to the Labor Law
Roundtable, Law School-associated
sponsors included Michigan Law itself
and its Office of Public Service (Assistant
Dean for Public Service Mary Ann Sarosi,
'87, officially opened the conference and
welcomed participants), the Latino Law
Students Association, the International
Law Students Society, the Law School
chapter of the ACLU, the student chapter
of the National Lawyers Guild, and the
American Constitution Society.
The second day's program's included
a talk by Farm Labor Organizing
Committee (FLOC) President Baldemar
Velasquez on "FLOC's New Initiatives
in North Carolina," followed by a
panel discussion on "Agriculture and
Food Processing Sectors," and a talk by
Fordham Law School's Gordon on "The
Promise and Experience ofWorkers'
Centers" followed by a panel discussion
on "Service and Construction Sectors."
The day's program also included small
breakout sessions and a reconvening of all
participants to discuss ideas developed in
the smaller gatherings.
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SENIOR DAY 2006
Nobel laureate to graduates:
'Be kind to each other'
N obel laureate Shirin Ebadi delivered a simpl~ and profound
message when she addressed Michigan Law graduates and their
families and friends at Senior Day ceremonies in May:
"Be kind to each other," said Ebadi, who was awarded the
Nobel Peace Prize in 2003 for her human rights work in her
native Iran. "This is the heart of happiness. Be happy."
It was a surprising prescription that reinforced her commitment to equality and human rights. Indeed, as Dean Evan
Caminker said in introducing Ebadi, she "has undergone more
adversity in a decade than most of us will experience in our
lives, but has persevered."
Ebadi 's golden rule approach has not stopped her from
fighting against injustice: as the first woman judge in Iran, then,
after Iran's 1979 Islamic Revolution removed her and all other
women judges from the bench, as a lawyer representing the
family of serial murder victims and journalists who ran afoul
of restrictive laws, and as the proponent of the law that Iran's
Islamic Consultative Assembly passed in 2002 outlawing all
forms of violence against children.
"It is my pleasure to participate in your commencement
ceremony," said Ebadi, speaking in Farsi through translator and
long-time friend Shirin Ershadi. "I congratulate you on your
graduation. I hope that you can give back to your country the
knowledge that you have acquired."
"Peace," she continued, "is a basic human right. We all want to
live in a society free from violence, but not every silence should
be deemed peace . The silence that prevails in a dictatorship ...
may be broken sooner or later and may not result in everyone's
benefit. Like the silence that prevails today in so many parts of
the world."
"Peace is built on two principles, democracy and justice," she
explained. "Obviously democracy cannot be brought to people
with cluster bombs. Neither is it merchandise to be given to a
victor. Democracy is a culture that must come from within a
society.
"The other principle of peace is justice. Justice has a dynamic
meaning with a specific dimension .. .. A human being who
doesn't have the opportunity to get an education ... may
become hopeless, riot, and create an insurrection in society.
"Peace is not just the absence of war. Peace is living in a
society where equality, brotherhood, and friendship prevail."
Ebadi also addressed the issue of using religion as a cover for
injustice or terror:
"Let us not attribute the mistakes of human beings to their
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Nobel laureate Shirin Ebadi

religion. If a few Muslims have used the name of Islam and
brought terror, be assured that Islam has been misused. Islam
objects to terror and violence . ... The religions of the world
share the same roots. Let's talk about the similarities, not the
differences."
In his remarks to graduates, Caminker encouraged them "to
consider yourselves as having an obligation to serve the public."
"You've learned a tremendous amount, in fact more than
you realize," explained Caminker, who noted that his first
official act as dean was to welcome this class three years ago
as its members began their legal studies. Learning to "think
like a lawyer" by acquiring the skill of openly and completely
examining opposing arguments "does not require you to
abandon the passion and commitments that brought you to law
school in the first place," Caminker noted.
"I hope that you will find some way to make a difference
in our society- to paraphrase Martin Luther King- to be a

headlight rather than a taillight, a voice rather than an echo."
Other speakers included:
• U-M Regent Katherine E. White, who congratulated the
graduates and expressed thanks to Michigan Law's faculty and
staff: "Your effort is much appreciated and you are valued."
• Joshua A Deahl, '06, elected by his fellow graduating students
to address them: "I genuinely enjoyed my three years here,"
Deahl said in the kind of humor-laced remarks that have
become traditional for this occasion. "Yes, I'm a recovering law
student, and I'm happy to report it's been nine days since my
last exam and I'll never take one again- except for the bar.
Congratuations to the class of 2006."
• Incoming Law School Student Senate President Grace M. Lee,
who recalled that Class of 2006 members she met when she
visited the Law School as a potential student were "the primary
reason I came here . ... We were lucky to have you and you will
be truly missed."

N obel laurnate Sh1r1n Ebadi won the Nobel Peace
Prize In 2003 "foi- her efforts for democracy and
human rights," according to the Norwegian Nobel
Committee that awarded the prize.
"Ebadi Is a conscious Moslem," the committee
explained "She sees no conflict between Islam
and fundamental human 1•ights. It is important to
he1· that the dialogue between the d1ffernnt cultures and rnlig1ons of the world should take as
its point of depa1·ture their sharnd values It Is a
pleasurn for the No1·wegian Nobel Committee to
award the Peace Prize to a woman who Is part of
the Moslem world, and of whom that world can be
proud-along with all who fight for human rights
wherever they live"
Throughout her professional life, Ebadi has been
guided by her commitment to the rule of law and
human rights
• In 1975, afte1· serving In several positions w1th1n
Iran's Justice Department, she became the country's first woman Judge.
0 When the Islamic Revolution of 1979 removed all
women from the Iranian bench, she was assigned
to clerk 111 her own court and responded by successfully seeking retirement
•"Since the Ba1· Association had remained closed
for some time since the revolution and was being
managed by the judiciary, I was, in effect, housebound for many years," she said 111 her autobiography for the Nobel Committee "Finally, in 1992, I
succeeded in obtaining a lawyer's license and set
up my own practice."
• During the time she could not practice she wrote
seve1·aI books, among them The Rights of the
Child A Study ,n the Legal Aspects of Children's
Rights ,n Iran, and books on medical, copyright,
and architectural law Since establishing her practice in Tehran, she has continued to write, among
her later books are The Rights of Refugees, History
and Documentation of Human Rights ,n Iran, The
Rights of Women, and Iran Awakenmg. A Memo11·
of Revolut,on and Hope, the latter published 111 May
this year
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Carpenter banquet speaker:
'We have to fight this fight over and over
and over again'
Civil rights advance slowly, according
to the veteran attorney who delivered
the keynote for the 28th annual Alden J.
"Butch" Carpenter Memorial Scholarship
Banquet early this year. And, he warned,
"there are no permanent victories."
John Payton, whom Dean Evan
Caminker introduced as "one of the
leading trial lawyers and civil rights litigators in the country," highlighted many
of the courtroom stops that preceded
the U.S . Supreme Court's decision to
uphold Michigan Law's admissions policy
in 2003- and warned that the victory
is "certainly not the last chapter" in the
legal record of equal opportunity.
African American law students
have played an important part in the
civil rights struggle, said Payton, a
Washington, D.C. -based partner in
WilmcrHale and a major architect of
U-M and Michigan Law's legal defenses
of their admissions policies. He noted,
for example:
• The 1936 decision of the Maryland
Court of Appeals in Pearson v. Murray that
an African American candidate must be
admitted to the University of Maryland
Law School because it was the only statesupported law school within his state of
residence.
• The 1938 U.S . Supreme Court
decision in Gaines v. Canada overruling
a Missouri court and ordering that an
African American candidate be admitted
to the University of Missouri Law School
because the state's offer to pay his tuition
at a school outside of Missouri denied
him equal protection of the laws.
• The Supreme Court's I 9 50 Sweatt v.
Painter decision that the University of
Texas Law School must admit an African
American candidate because the state's
alternative of providing separate but
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equal facilities for black'. law students,
facilities which were to open the year
after Sweatt's denial of admission to UT,
violated the Equal Protection Clause.
• The Supreme Court's decision in 1954
in Brown v. Board ef Education that separate
educational facilities are inherently
unequal. A member of the Court by this
time, Thurgood Marshall previously had
participated in the Pearson and Sweatt
cases as an attorney on behalf of the
students seeking admission.
• Grutter v. Bollin9er, in which the Court
ruled in 2003 that race could be used as
one of many factors in bringing diversity
to high r education. Payton outlined the
successful strategy that was developed
for the case to emphasize the value of
diversity to education .
• "And now we have Ward Connerly
and the so-called Michigan Civil Rights
Initiative," Payton said of the effort to
pass an amendment to the Michigan
constitution that forbids the use of race
in determining admission to colleges
or universities in Michigan, as well as
in other fields. Connerly, then a regent
of the University of California system,
led that state's effort to end affirmative
action in higher education .
"We have to fight this fight over and
over and over again," Payton said . "There
are no permanent victories."
The Grutter decision was a close 5-4,
Payton, noted, and the makeup of the
Court has changed since the decision was
handed down three years ago. "Education
still is unequal and the problems of
blacks are mounting," he continued.
Hurricane Katrina, which devastated the
Gulf Coast in 2005, showed that "the
conjunction of race and poverty is not an
anomaly," he noted. There are twice as
many black women in U.S . colleges and

Michigan Law clinic aids
Native Americans in suit for
healthcare
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universities as there are men, Detroit
is more segregated than any city in the
South, and "right now 18 -year-olds do
not know each other across racial lines,"
he reported.
These problems, he concluded, are
"challenges to the democracy that we
aspire to be."
In other activities at this year's
banquet:
• Law students Maya Simmons, Ian
Labitue, and Tanya Forde-Chandler
received a total of $35,000 in Butch
Carpenter scholarship awards;
• Assistant Dean for Admissions Sarah
Zearfoss, '88, was named the BLSA
Faculty Member of the Year; and
• Judith A. Cothorn was named BLSA

Students working in Michigan Law's
Clinical Law Program under the supervision of Clinical Assistant Professor David
Santacroce have assisted plaintiffs in
filing a class action suit in federal district
court in Detroit seeking healthcare for
some 40,000 American Indians living in
the Detroit area.
The suit contends that federal obligations to provide healthcare to American
Indian populations have not been met,
especially in urban settings such as
Detroit, where the suit claims as many
as 27,000 native Americans lack health
insurance. Most American Indians now
live in urban areas, the suit says.
Such lapses, the suit argues, account
for unsettling statistics: American Indians
are 650 percent more likely to die from
tuberculosis, 420 percent more likely to
die from diabetes, and 71 percent more
likely to die from pneumonia or influenza
than the rest of the U.S. population.
Similar outcomes also apply to heart
disease and cancer rates among native
Americans, the suit charges.
Named defendants include the U.S.
Department of Health and Human
Services and HHS Secretary Michael 0.
Leavitt, and the Indian Health Service
and IHS Director Charles W. Grim.
Santacroce worked with Michigan
Law students for nearly 20 months
researching and preparing the filing.
He previously had worked with clinic
students on prisoners' civil rights and
healthcare issues.

Student of the Year.
Sponsored each year by the Black Law
Students Alliance (BLSA), the Alden J.
"Butch" Carpenter Memorial Scholarship
Banquet commemorates Carpenter, a
law student who inspired others to use
their skills to help communities in need
but died suddenly before graduating.
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environmental issues, general equality,
and human rights.
• Peace;

Sir Francis Jacobs:
Europe's move to unity
will continue
A fter nearly 20 years as advocate
general at the European Court of Justice
(ECJ), Sir Francis Jacobs has an insider's
ear to the transformation that Europe
has been undergoing since far sighted
leaders established the European Coal
and Steel Community in the 1950s.
Jacobs, who retired from his AG position
last December, offered a seamless
and sensitive accounting of Europe's
continuing evolution into an economic,
and perhaps military, powerhouse on
the world stage in a public lecture he
delivered during his eight-day visit to
Michigan Law last winter as a DeRoy
Fellow.
Europe's unifying achievements have
been substantial, reported Jacobs, now a
law professor at King's College, London,
including:
• Establishment of a single market;
• Free movement of people within the
European Union;
• Possibilities for adopting common
positions, especially on economic issues;
• Common programs in social policy,
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• Economic progress; and
• Closer relations of the peoples of
Europe.
But, Jacobs warned, there also are challenges for the future, among them:
• Enlargement of the European
Community with the entry of eastern
European countries formerly within
the Soviet orbit and Turkey makes for
"repercussions that will be felt for many
years." The culture of the enlarged
European Community will become
more divergent.
• Having a greater number of member
states will make it more difficult to agree
on common positions.
• The number of languages used within
the Community will increase. It is now
up to 20.
• The enlargement and the increase
in cultural and linguistic diversity
will further strain the fragile political
legitimacy- only a minority of
Europe's population actually supports
the Community- that the European
Community enjoys.
• The greater number of institutions
involved in the European Community
will further complicate the case law that
helps to bind together the components
of the Community.
"The most important message we
can draw [from the last 50 years] is
the transformation of the treaty into a
form of constitution. That is one of the
most significant of all developments," he
concluded. "The treaty [that creates the
European Community) doesn't talk of
a constitution. The [European Court of
Justice) did that in its case law. It is the
court that transformed the treaty by its
case law."

During his stay, JacoBs also served
as guest lecturer for Professor Daniel
Halberstam's European Legal Order
and Federalism classes, attended talks
by Law Professors Nico Howson and
Carl E. Schneider, '79, and Ambassador
John Bruton, head of the European
Commission Delegation to the United
States, and enjoyed a concert by the
Vienna Philharmonic.
Jacobs has been "probably the single
most provocative and influential member
of the Court over the past decade" and
"a highly respected scholar of European
law," according to Assistant Dean for
International Programs Virginia Gordan.
Jacobs is the author of several books on
European law, including The European
Convention on Human Rights (Oxford
University Press), and is general editor
of the Oiford EC Law Library and founding
editor of the Yearbook ef European Law
(Oxford University Press).
Jacobs' address to the International
Law Workshop was part of ILW's
semester-long series of talks on topics of
international concern by leaders in the
field, including:
• Susan Weld, former general counsel
of the Congressional Executive
Commission on China, speaking on "Law
and Rights in China: The Work
of the Congressional Executive
Committee on China."
• Susan E. Rice, senior fellow in
foreign policy studies, Global
Economy and Development
Center, Washington, D. C., "The
National Security Implications
of Global Poverty."
• Makau Mutua, law professor
and director of the Human
Rights Center, State University
of New York at Buffalo School of
Law, "The Spread of the Liberal

Examining ethics, civility, and professiona Iism
Y ou're an attorney who has found

Constitution in Africa: The Illusion of
Political Participation."
• Michigan Law Professor
Vikramaditya S. Khanna, "The
Development of Corporate
Governance Reform in India."
• George Nolte, professor oflaw,
Institute for International Law, Faculty
of Law, University of Munich, "Just a
Little Help for My Friend? Europe's
Assistance for America's War on
Terror and International Law."
• Oona A. Hathaway, associate
professor, Yale Law School,
"Strong States, Strong World: Why
International Law Succeeds and Fails
and What We Should Do About it."
• Justice ltsuo Sonobe, former justice
of the Supreme Court of Japan and
member of the Advisory Panel on the
Imperial House Law, "The Queen of
Japan: A Monarchy Reinvented and
Reinforced" ( co-sponsored with the
U -M Center for Japanese Studies).
• Ruti G. Teitel, Ernst C. Stiefel
Professor of Comparative Law, New
York Law School, "Humanity's Law:
Rule of Law for a Global Politics."

an "irrelevant" document in a
file whose other materials neatly
fit your opponent's discovery
request. Do you remove the misfit
document? Are you obligated to
tell your legal opponent?
Or, you've settled several
cases on a similar issue, and
then discover in another case a
document that was innocently
overlooked in the previous cases
but most likely would have affected
their settlements if its existence
had been known. Are you obligated
to tell the parties in those earlier
cases of your finding? Should you
notify any court that oversees any
of the settlements?
These are the kinds of real
life dilemmas that Detroit-based
attorneys James. P Feeney, '71,
of Dykema Gossett, and Dan
Scully, of Clark Hill PLC, posed in
the third and final program of the
"Experts in Ethics, Civility, and
Professionalism" series presented
during the past academic year by
M1ch1ga11 Law's Office of Student
Services.
The series, featuring programs
conducted by members of the
American College ofTrial Lawyers,
presented to students real life
professional dilemmas through the
experiences of practicing attorneys
known as some of the best in
their respective fields, explained
Assistant Dean for Student Affairs
David H. Baum, '89.
Feeney and Scully, speaking
from the point of view of representing a large corporation in
a product liability case, noted
that worldwide corporations
like General Motors and Ford
oversee billions of documents
and cannot satisfy a broad brush
discovery request for "any and all"
documents relating to any single
product or activity.
There need not be any malice
or willful refusal to comply for
this to be the case, the attorneys
explained. Global companies
simply have too many documents

scattered over too many locations
to produce all documents that
relate to a specific product. This
fact raises many questions about
attorney behavior, among them:
• What is a "reasonable" effort to
find the relevant documents?
• If you are an outside counsel
working with a corporate lawyer
as your "client," should you accept
that lawyer's word at face value
that he has done a reasonable
search 1
• If you know of a facility whose
work you believe may bear on your
case, but your client and its lawyer
have not searched documents
from that facility, should you urge
them to expand their search to
include that facility?
"There are no right or wrong
answers here," Feeney explained
as students struggled to answer
these and other questions. But
you have to protect yourself
while zealously representing your
client, Feeney advised. Has your
client been cited for inadequate
discovery content, for instance?
"At some point you have to realize
your own title can be at stake,"
he said. "Don't let yourself get
manipulated or led astray."
And "get to know your
opponent," Scully recommended.
When opposing attorneys know
each other, practice civility in their
relations with each other, and
respect each other, it's much easer
to work out issues of discovery or
other parts of the legal process.
"It's a whole lot better to
negotiate questions of discovery
than to go to court with them,"
noted Feeney.
The series' previous two
programs featured three Detroitbased attorneys and American
College ofTrial Lawyers members
from Butzel Long PC in Detroit:
David DuMounchel, Phil Kessler,
and Laurie Michelson.
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South African Judge:
U.S., South Africa approach equality differently
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B oth the U.S. and South African constitutions embody ideas of equality, but the
documents lay out very different government roles for moving society toward
that goal, according to the Constitutional
Court of South Africa judge who
delivered the Law School's Martin
Luther King Day lecture in January.
In the United States, people are
guaranteed equal civil and political
rights, but courts have not interpreted
the Constitution in a way that forces the
government actively to work toward
providing equal access to the exercise of
those rights, according to the speaker,
Yvonne Mokgoro, who co-taught a
course on the South African Constitution
at the Law School during the winter
term.
In contrast, Mokgoro explained, the
South African constitution, adopted
more than 200 years later than its U.S.
counterpart, obligates the government
to work toward that equality and to
consider historical inequities in making
its decisions.
"American courts today embrace
a negative concept of formal equality
which essentially levels the field for
differently empowered groups to
derive equal benefit to available rights,"
said Mokgoro. "That interpretation
of equality, unlike the South African
approach, does not depend on examining
a socio-economic context; it merely
prevents allocations of benefits on the
basis of a given characteristic, regardless
of whether the benefits aim at redressing
past disadvantage ."
"It was this interpretation of equality,"
she continued, "that enabled the United
States Supreme Court to decide Plessy
v. Ferguson, in which it was held that the
states could impose racial segregation
so long as they provided 'separate but
equal' facilities. The Court upheld the
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"separate but equal" docp-ine for more
than 50 years, despite numerous cases
in which it found that the segregated
facilities already provided by the states
were almost never equal, until 19 54,
when it finally overruled Plessy in Brown
v. Board ef Education efTopeka. In the half
century since then, the United States
Supreme Court has extended the reach
of the equal protection clause to other
historically disadvantaged groups, such
as women and foreign nations.
"The United States Supreme Court,
however, has continued to hold that
the clause does not allow for courts to
second-guess the wisdom of legislative decisions in the area of economic
regulation, even where state regulation
may be necessary because of entrenched
patterns of historical and / or social disadvantage ."
As a result, U.S. courts weigh in on
social policy decisions only when those
decisions infringe on civil and political
rights, according to Mokgoro. Judicial
restraint of government action is considered obstructive of the government's
discretion to provide for its people.
But in South Africa's constitution,
"equality before the law is guaranteed
under Section 9 of the Bill of Rights,"
she continued. "Notable is that the
equality provision includes not only
an anti-discrimination guarantee,
but also a positive duty is placed on
the government actually to promote
equality. Unlike in the United States, in
South Africa the government's duty to
implement affirmative action programs
is a constitutional imperative ....
"In the context of apartheid's
lingering socio-economic disadvantages and other social effects of past
apartheid laws and policies, it is recognized by South African courts that the
formal equality approach used in the

United States may result in the unequal
treatment of a group that experiences
continued disadvantage.
"For reasons such as this, South Africa
does not wholly rely on individual litigation against individual perpetrators of
discriminatory acts, resulting in compensation for the victim, but largely on
imposing positive duties on government
to achieve equality in favor of groups
of people who lag behind due to past
systemic disadvantage . This is inherently
transformative, ladies and gentlemen .
It has the effect of restructuring institutions."
Two significant pieces of legislation
have flowed from this legal basis, the
Promotion of Equality and Prevention
of Unfair Discrimination Act, and the
Employment Equity Act, she reported .
"A notable result of these efforts is that,
whereas before I 994, before the implementation of the new constitutional
dispensation, the public service was
largely dominated by white males, but
now generally black people, and women
in particular, including white women,
together comprise 72 percent of public
service employees at all levels."
Still, she acknowledged, "the private
sector . . . is still predominantly white"
and "black people by 2002 held only 22
percent of senior management positions,
with black women struggling to escape
the lower rungs."
In a talk a week later, Mokgoro's coteacher, Karthigasen Govender, LL.M.
'88, shed further light on the issue in his
talk on South Africa's effort to deal with
the exclusionary policies of voluntary
private organizations. Govender, a
member of South Africa's Human Rights
Commission, is part of a committee
charged with coming up with a report
and recommendations for dealing with
the rules and practices of voluntary

private groups vis-a-vis the demands of
the South African constitution .
The glue for most of these voluntary
groups is cultural and linguistic identity,
as it is for the 170,000-member
Afrikaans organization, Govender noted.
The commission is not considering
religious groups in its study and report,
he said.
Commissioners have considered
issues like whether a person must be
Jewish to enter a Jewish home for
the aged, whether Muslims can join a
170,000-member Afrikaaner organization that requires members to convert
to Christianity and speak Afrikaans, how
exclusionary an organization can be and
still get government funds, and how
large a private association can be before
it should be considered public. In the
latter case, the commission ruled that an
organization's membership of 5,000 was
too large for it to be considered a private
voluntary entity.
Even presentations before the
commission have illustrated issues of
inequality, Govender noted. "Most
comments we got came from betteroff people, [but] most people [in South
Africa] are just making it," he said.
"Every one who made a presentation agreed that race could never be the
basis for exclusion," he reported . But
after that agreement, there has been
little unanimity. For example, although
commission staffers believe an association's rights are secondary to constitutional guarantees, an association lawyer
countered that that allows the association
to be "captured" [and lose its private
voluntary nature] .
So, Govender reported, the commission finds itself wrestling with a "test of
proportionality" that seeks "a balancing
of association rights and individual
rights."
LON Summer 2006
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Keynote speaker: Digital advances will continue
to concern copyright holders
T he U.S. Su~reme Court's decision in
MGM v. Grokster last year "is really about
technology, not copyright infringement," according to the keynote speaker
for a major conference at the Law
School this year. "If Grokster had won,
MGM would have gone to Congress"
and legislation would be "much worse"
than what the Court decided, speaker
Pamela Samuelson told participants in
the symposium "2 I st Century Copyright
Law in the Digital Domain."
MGM and 27 co-plaintiffs won from
the Supreme Court a reversal of the
Ninth Circuit ruling that distributors of
Grokster and Morpheus PSP file -sharing
software were not liable for users' violations of copyright. But it was not the
clearcut victory MGM and others had
sought, said Samuelson, the Chancellor's
Professor of Law and of Information
Management at the University of
California at Berkeley, a director of
Berkeley's Center for Law & Technology,
and an advisor to the Samuelson Law,
Technology and Public Policy Clinic at
Boalt Hall.
"For the same reasons that Sony took
the staple-article doctrine of patent law
as a model for its copyright safe-harbor
rule, the inducement rule, too, is a
sensible one for copyright," the Supreme
38
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Court said in its decision. "We adopt it
here, holding that one who distributes
a device with the object of promoting
its use to infringe copyright, as shown
by clear expression or other affirmative
steps taken to foster infringement, is
liable for the resulting acts of infringe ment by third parties."
The inducement rule, the Court elaborated, "premises liability on purposeful,
culpable expression and conduct, and
thus does nothing to compromise legitimate commerce or discourage innovation having a lawful purpose."
In other words, noted Samuelson,
MGM et al "did not win the case
they wanted to win." Technology and
file-sharing developers applauded the
decision, which denied MGM and its
fellow appellants the legal tool they
had sought to wield against other firms
and technologies they consider to be
infringing on copyright protections.
"They [MGM et al] probably can shut
down Grokster [based on this case) but
the next ones will be harder to shut
down," Samuelson explained. As a result,
"file sharing hasn't diminished" since the
June 2005 decision, she reported, but
litigation has. The issue will be with us
for a long time, she predicted.

Following Samuelson;s keynote,
panel discussions featuring more than a
dozen experts from academia, industry,
and think tanks focused on three issues:
Grokster and its aftermath; implications
for technological innovation; and international alternatives and enforcement.
Panelists included:
Hal Abelson, professor of science
and engineering at the Massachusetts
Institute ofTechnology; Michael W
Carroll, associate professor of law at
Villanova University; Niva Elkin-Koren,
professor of law and co-director of the
Haifa Center for Law and Technology,
University of Haifa, Israel; Edward W
Felten, professor of computer science
and public affairs, Princeton University;
Michael Geist, Canada Research
Chair in Internet and E-commerce
Law, University of Ottawa; Susan M.
Kornfield, partner in Godman LLP and
adjunct professor at Michigan Law;
Lynda Oswald, '85, professor of business
Law at U-M's Ross School of Business;
Richard Owens, executive director,
Center for Innovation Law and Policy,
University ofToronto; Richard Owens,
executive director of the Center for
Innovation Law and Policy, University
ofToronto; Margaret Jane Radin,
professor at Stanford Law School, who
joins the Michigan Law faculty next
year; R. Anthony Reese, professor at
the University ofTexas Law School;
Fred von Lohmann, senior intellectual
property attorney, Electronic Frontier
Foundation; IBM Research retiree
Barbara Simons, former president of the
Association for Computing Machinery;
and David Sohn, staff counsel for the
Center for Democracy and Technology.
The symposium was sponsored by
the Law School and Park Foundation
Inc., and presented by the Michi9an
Telecommunications and TechnoloB.Y Law
Review.

Marriage and
'diverging destinies'

Women's Week

Framers of the 1996 Welfare Reform Act
hoped that work requirements and other
features of the new law would "avert the
fracture of the nuclear family," but issues
like those of divorce and out-of-wedlock
births far exceed the capabilities of mere
welfare reform, according to a social
welfare law specialist who spoke at
Michigan Law last winter.
Today half of women without a high
school diploma who give birth are not
married, ar\.d that percentage is rising,
University of Pennsylvania Law School
Professor Amy L. Wax reported in her
talk "Diverging Destinies: Economics,
Behavior, and the Decline of Marriage,"
sponsored by the Federalist Society.
But, Wax stressed, the opposite is true
among white, college educated, middle
class and upper class Americans, where
only some 3 percent of children are
born to unwed mothers. This does not
hold true among educated, upper status
blacks, however, she said.
Demographers are baffled by these
apparently contradictory trends, she
reported.
"I think what we're seeing ... is
a very important behavioral change,
primarily among men, but also among
women," explained Wax, who is both
a lawyer and a physician. Traditional
nuclear family models are eroding,
and substitutes are many, varied, and
changing, she indicated.
"People have lost the compunction
about having children out of wedlock,
they are unwilling to commit to one
person, there are open and notorious
multiple partners," and there is the
phenomenon that sociologists call
"multiple partner fertility," in which one
person has children by several partners.

M any law firms today are using
women-friendly and gender neutral
policies as recruiting tools, and young
women entering the legal profes sion should ask about such policies
as family leave and partner status for
part-timers, according to a practicing attorney and mother of three
who was a panelist for the discussion
"Barriers and Solutions for Women in
Professional Life" at Michigan Law last
winter.
As more women enter the legal
profession, the discussion of their
needs and wishes is increasing, said
panelist Lisa Rycus Mikalonis, assistant
general counsel for Motor City Casino
in Detroit and Oakland regional vice
president of the Women Lawyers
Association of Michigan. Mikalonis
noted that women still lack access to
some of the informal networks among
legal professionals, like the lawyers'
hockey teams in Detroit, but "we can
exploit our own networks" among
women lawyers.
Mikalonis's fellow panelists included
Michigan Law School Professor Ellen
Katz; Ypsilanti-based attorney Holly
Herndon; the Hon. Libby Hines, '77,
chief judge ofWashtenaw County's
15th District Court; and U -M Ross
Business School Professor of Business
Law Cindy A. Schipani.
The program was part of a five-day
series of programs presented by the
Women Law Students Association and
a variety of other Law School offices
and organizations. Other programs
in the series included discussions

2006
of Practical Solutions to Sexual
Harassment, Women Under the
New Supreme Court, and Multiple
Layers of Identity: Minority Women
Lawyers; a service day at Safe House
in Ann Arbor, a shelter for victims
of domestic violence; and evening
showings of the films "North Country,"
"Osama," "Whale Rider," and "The
Accused."
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Sharing Juan Tienda's life story
F or 11 minutes, the audience sat transfixed as the life and images of Juan Luis
Tienda flickered before them through
the film that Juan Tienda Banquet
organizer Paul Mata had produced to
introduce audience members to the
namesake for the venerable scholarship
awards banquet, which marked its 21st
year last winter.
The annual gathering honors U.S.
Army veteran and law student Juan Luis
Tienda, who_se commitment to public
service via work with prisoners and
migrant workers had become legend
before his untimely death in 1976 in an
automobile accident before he could
begin his last year of legal studies.
Born in Detroit to a Mexican family,
Tienda's mother died when he was five
and the young boy quickly took on the
household leadership role to raise his
four younger sisters. A good student, he
could not afford college, so he enlisted
in the U.S. Army and used his G.I.
Bill benefits to attend Michigan State
University. He graduated in three years,
thereby saving a year of G. I. Bill benefits
for his Law School studies. As a law
student, he was president of La Raza,
the predecessor to today's Latino Law
Students Association, which sponsors the
banquet and scholarships that commemorate Tienda, and worked with the Milan
Prison Project and the Michigan Migrant
Legal Assistance Project.
Mata, who won a Juan Tienda
Scholarship last year, knew when he
saw the photo ofTienda in his military
uniform that appeared in last year's
banquet program thatTienda's life story
was too vital to be contained within that
single photograph. When Mata became
chair for this year's banquet, he set out
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to explore that life and share it with
others.
"I first contacted the Tienda family
in early October about the idea, and
from there it was back and forth
dialogues between me, Irene Tienda,
and Marta Tienda (two of Juan Luis'
sisters)," explained Mata, who worked
on the video project with Joey Graves,
the brother of a Latino Law Students
Association member.
Tienda's sister Irene provided photos,
his former fiance provided a letter and
other details about Tienda, his sister
Marta sent a book that included a
chapter on Juan Luis Tienda, and Paul
Zavala, '78, a member of the Juan Luis
Tienda Scholarship Committee and a
former classmate ofTienda's, shared his
memories in the film, calling Tienda "an
icon of public service."
"It was really quite the journey," said
Mata . "By the end, I felt a very strong
connection to the Tienda family." Indeed
he should. This year's banquet was the
first ever attended by all four ofTienda's
sisters, Maggie Chavez, Marta Tienda,
Irene Tienda-Rumbaut, and Gloria
Trevino.
In the evening's other activities:
• Keynote speaker Brigida Benitez,
the first Hispanic partner ofWilmer
Cutler Pickering Hale and Dorr LLP
(now WilmerHale) and a member of
the legal team that worked on the Law
School admissions lawsuit that successfully defended the use of race as one
of many factors in making admissions
decisions, traced the history of the case
and stressed the value of education:
"Education is something that stays with
you the rest of your life. It has an impact
each day of your life." She also stressed

commitment: "The years ahead will
bring many challenges, and you will
stumble. But after you stumble pick
yourself up, and when you stumble
again, pick yourself up again. It is what
you do after you stumble that reveals the
character you are made of."
• DePaul University Vice President and
General Counsel Jose D. Padilla, '83,
a former aide to U.S. Senator Lloyd
Bentsen of Texas and a senior appointee
in the Clinton administration, won
the J. T. Canales Distinguished Alumni
Award, named after an 1899 Michigan
Law graduate who became a public
leader and lawmaker in Texas. "I speak
with great pride that I was an affirmative
action admit," said Padilla, who attended
the University ofToledo as an undergraduate and spent summers working
in the fields with migrant farmworkers.
"They took a chance on me. This Law
School gave me a chance, and I will be
indebted for the rest of my life."
• First-year law students Michelle
Gomez, who hopes to enter the mili tary's Judge Advocate General Corps
after graduation, and Amanda Fox, the
first member of her family to attend and
graduate from college, each received a
S5,000 Juan Tienda Scholarship.
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Jessup Moot Court team 3rd in
nation, 12th in world
After regional victories against
entries from Ohio State, Dayton,
Toledo, Thomas M. Cooley, Case
Western Reserve, and Michigan
State law schools, a team of
Michigan Law students advanced to
the international rounds of the Philip
C. Jessup International Law Moot
Court Competition in Washington,
D.C., where it won a ranking of third
among U.S. teams and twelfth internationally. The team, made up of
Sarah Bender-Nash, Joshua Deahl,
Scott Risner, and Jackie Roeder,
was awarded the prestigious Alona
E. Evans Award for the best memorials pf the international round .
The international rounds were held
March 26-April 1. Begun in 1960, the
Jessup Competition brings together
student teams from all over the
world. Bender-Nash, Deahl, and
Risner graduated in May.
Brandon E. Reavis, '06, teaching in
China as Luce Scholar
May 2006 graduate Brandon E.
Reavis is spending the next year
teaching international law in China
as a Luce Scholar, one of only 18
U.S. scholars to receive the prestigious award this year. The Luce
Scholars Program provides young
Americans the opportunity to work
and study in Asia for one year. The
awards are based on nominations
from 67 colleges and universities.
At Michigan Law, Reavis, who
earned his undergraduate degree
at Stanford University, was editorin-chief of the Michigan Journal of
International Law. Reavis had intensive Chinese language instruction
at Middlebury College before beginning his term as a Luce Scholar in
August.
He credits Michigan Law with
providing him with good preparation for his work in China : "The

L ___

University of Michigan international
law program is so strong. Without
the Law School and the resources
here, I wouldn't be prepared for this
experience."
New Fiske Fellows work in
California, Pennsylvania,
Washington, D.C.
Winners of 2006 Fiske
Fellowships for Public Service are
working in California, Pennsylvania,
and the nation's capital. The program, which celebrated its fifth
anniversary this year with a special
gathering in Washington, D.C., for all
current and past winners, provides
cash stipends and education debt
repayment for three years for graduates who take government jobs
after graduation . The fellowships are
made possible through a gift from
Robert B. Fiske Jr., '55.
This year's fellowship winners
and their positions are:
• Peter Mazza, '05, U.S. Attorney's
office, Southern District of
Californ ia, San Diego;
• Kristen McDonald, '06,
Philadelphia District Attorney's
office, Philade lph ia; and
• Joseph Syberson, '05, U.S.
Department of Justice Tax Division,
Washington, D.C.
Dean's Public Service Fellows
Program winners
Developed by Dean Evan H.
Caminker and supported by a graduate who believes that "enabling
the Law School's students to pursue
their dreams of public service benefits everyone;· the annual Dean's
Public Service Fellows Program
awards provide funds for secondyear Michigan Law students to
devote summer employment after
their second year of legal studies to
preparation for a public service law
career.
This year's winners reflect a
diversity of public service interests,
from legal aid to public defenders,

to advocates for social justice and
women's rights, to rural development and land use.
The 2006 winners and their
areas of public service interest are:
Margaret Aisenbrey, civil rights/civil
liberties; Aisha Anderson Bierma,
legal aid; Neil Beck, government;
Elizabeth Bray, human rights; Alicia
Carra, women's rights/gender-based
violence; Katherine Lacy Crosby,
legal service in the South; Kyle
Fisher, legal services; Anne D.
Gordon, civil rights/civil liberties and
social justice; Jennifer Hill, workers'
rights/labor law; Emily Keller, child
advocacy/youth law; Jeffrey Landau,
[received job offer from) ACLU in
northern California; Taryn Wilgus
Null, women's rights/civil rights; Fiza
Quraishi, criminal/juvenile justice
and immigration law; Kate Redman,
rural development, agriculture, and
land use; Abby Rubinson, international; Tracy Schloss, child advocacy/
youth law; Monica Vela, child advocacy/women's rights; Susan West,
government/NGO; and Kate Zell,
child advocacy.
Michigan Law team moves to ACS'
national championship
Law students Sonya Mays
and Adam Litle bested 25 other
teams to win the right to compete in the national championship
of the Constance Baker Motley
National Moot Court Competition in
Constitutional Law at the American
Constitution Society's National
Convention in Washington, D.C. Law
students Aron Boros and Osvaldo
Vasquez rose to the quarterfinal
round in the same competition . At
deadline time, the national finals,
scheduled to take place in June, had
not yet been conducted.
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Surdukowski's commitment to
the arts is well-known at the Law
School: In addition to shepherding
the Humanities Council during this
third year as a law student, as a 2L
Sudukowski was the force behind
the first Term of Arts show last year.
Term of Arts transforms Hutchins
Hall's basement hallways into an
art gallery that showcases student,
faculty, and staff art works, many of
which are available to purchase at the
Student Funded Fellowships auction
that the show promotes.
"The Humanities Council
promotes art, music, literature,
and student scholarship at the Law
School," according to the resolution
LSSS approved last November. "The
Council works to ensure that the
humanities are very much a part of
the educational experience in the
Law School community."
It did just that during its first
year, as these photos attest. From
the faculty/ student reception at the
University of Michigan Museum
of Art, which drew many students
across South University Avenue to
the museum for the first time, to
support for Griot, Michigan Law's
resurrected and energized literary
magazine, the council brought law
students' art, music, and literary
talents to center stage .

Students and faculty mix and mingle
over wine, cheese, and cpnversation
in a reception at the U-M Museum
of Art sponsored by the Law School
Student Senate. Law students provide
the music, Jana Lee Kraschnewski on
trumpet and Antonia Eliason on piano,
in this case playing the museum's
1930 Steinway commemorative piano
on permanent loan to the museum
from the U -M School of Music. "The
piano boasts a wholly modem internal
structure, its external design (art case)
is based on the first Steinway (originally Steinweg) fortepiano built in
Germany in 18 39 ," according to information from the museum . "Art case
pianos were popular with well-to-do
American households in the late 19th
and early 20th century. This piano was
lent to the Museum of Art in 1996 on
the occasion of its 50th anniversary
to enhance the Museum's ability to
provide musical programming."

Term of Arts
From February 17 to Marc 16 this year,
the hallways students walk t get from
the Reading Room and ''bas ment group"
offices to Hutchins Hall's cl ssrooms
became The Hutchins Hall asement
Gallery for the second annu 1Term of
Arts show to display law stu ent, faculty,
and staff art works and to p omote the
annual Student Funded Fell wships
auction. "This year's show r· es to a new
level; besides the inclusion f faculty and
staff, another noticeable fea ure is the
sheer scale," according to th program.
"Forty artists are participati g, up from
26 last year."

Valentine's Day
The HeadNotes, Michigan L 's a cappella singing group, regularly performs at
December and May commenf ement ceremonies, the evening before final examinations begin in fall and sprit - and on Valentine's Day, above, when the group
enlivens law classes by delive ingValentine's_ request_songs_to students and_faculty
alike. Here, members of the eadNotes deliver musical wishes of the day m
Professor Richard D. Friedm l n's class.

Griot
There even were 3-D glasses with
the issues of Griot that editor Abam
Mambo was handing to people as
they filed into the Lawyers Club for
the readings that celebrated publicaUtcrary~nd Aru journal
,-j/,-·
tion of the literary and arts journal
Um~u,cy of M,chipn l~w School
Number Two • 2006
of the University of Michigan Law
School last March. Donning the
glasses meant you got the full effect
of the photos of Kingsley Plantation and an abandoned farm in Florida
by law student Molly Rottinhuase that were on the inside front cover of the
40-page journal. Submissions for this year's edition were three times higher than
for last year's, according to Mambo, and the mix of poetry, fiction, nonfiction, and
photography in the magazine offers something for every literary and visual taste.
Mambo was in the issue with her short story "Fadda," about the conflict of church
teachings, traditional Cameroonian marriage ways, and common sense.

riot
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